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ABSTRACT 
 
Boards, government ministers and CEOs need to ensure that the precautions put in place to 
manage threatening, critical issues, such as serious groundings, collisions and allisions are 
effective and appropriate.  The reasoning to achieve this outcome should be transparently 
documented in a way acceptable to shareholders, taxpayers, regulators and the courts, if 
required.  This was never easy in a complex, technological society like Australia.  But in a 
global recession errors in technological judgement can easily be fatally amplified.  In order to 
address such concerns, due diligence is required. 
 
The approach to due diligence described in this paper is based on the very sensible ethical 
position of the common law, namely, that all reasonable practical precautions are in place 
based on the balance of the significance of the risk vs the effort required to achieve it.  This 
precautionary approach is in strong contrast to the technical risk target and hazard risk analysis 
approach of recent years often used to ‘manage’ maritime hazards.  R2A is unaware of the 
technical risk target approach surviving legal scrutiny post-event (unless the risk target 
approach is called up by statute or regulation). 
 
 
 
INTRODUCTION 
 
The allision of the container vessel Cosco Busan with the San Francisco Oakland Bay Bridge 
and the subsequent legal repercussions has very significant implications for the conduct of 
marine pilotage.  Marine pilots in many jurisdictions including Australia and New Zealand 
have traditionally had a perceived immunity from prosecution in the event of a serious pilotage 
related incident. 
 
Discussions the authors have had with various corporate counsel for marine organisations 
usually point to these particular protections but then also generally add a caveat that this is a 
complex area of law and matters may not always pan out as expected with regard to the 
potential negligence of a marine pilot. 
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3.0 AUSTRALIAN LEGAL CONTEXT 
 
3.1 Negligence 
 
According to the Butterworths Concise Australian Legal Dictionary:  
 

Negligence is an action in tort law, the elements of which are the existence of a duty of 
care; breach of that duty; and material damage as a consequence of that breach of 
duty.  A duty of care is a legal obligation to avoid causing harm, and arises where harm 
is foreseeable.  The type of damage, not the extent must be foreseeable:  Hughes v Lord 
Advocate (1963) AC 837.  The plaintiff (as an individual or as a member of a class of 
plaintiff) must also be foreseeable for the duty of care to arise.  The defendant breaches 
this duty if he or she fails to avoid the risk where a reasonable person would have done 
so.  A proximate relationship is an additional factor to foreseeability in determining the 
existence of the duty of care.  Proximity may be physical, (the parties being close in 
time and space), circumstantial (due to the relationship between the parties), or causal 
(the injury being a direct consequence of the negligent act or ommission): Jaensch v 
Coffey (1984) 155 CLR 549; 54 ALR 417. 

 
The overall situation with regards to case law negligence in Australia is perhaps best 
summarised by Chief Justice Sir Harry Gibbs of the High Court of Australia (1982): 
 

Where it is possible to guard against a foreseeable risk, which, though perhaps not 
great, nevertheless cannot be called remote or fanciful, by adopting a means, which 
involves little difficulty or expense, the failure to adopt such means will in general be 
negligent. 

 
3.2 Due Diligence 
 
R2A has always understood that the primary defence against negligence is due diligence. The 
courts test to see (with the advantage of (20:20) hindsight) whether all reasonable, practicable 
precautions were in place based on what was known at the time in terms of the balance of the 
significance of the risk vs the effort required to reduce it (expense, difficulty and inconvenience 
and utility of conduct).  This is probably best represented by the diagram below, adapted from 
Sappideen and Stillman (1995).  

 

 
 

How would a reasonable defendant respond to the foreseeable risk? 
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The balance is always what the authors’ have understood to be the case (common) law meaning 
of reasonably practicable.  
 
This common law approach is focussed on precautions not target levels of risk or safety.  It 
follows the top loop in the diagram shown below. 
 

 
 

Precaution vs Hazard Risk Targets 
 
The precautionary due diligence approach is in strong contrast to the popular technical risk 
target approach of recent years.  The authors are unaware of the technical risk target approach 
(‘magic numbers’) surviving post-event legal scrutiny in Australia (unless the risk target 
approach was called up by statute or regulation). 
 
3.3 Rudd Government Model OHS Act 
 
In support of case (common) law due diligence, the Australian, State, Territory and New 
Zealand Workplace Relations Ministers’ Council (WRMC) chaired by Deputy Prime Minister 
Gillard at a meeting on 18 May 2009, agreed to a framework for uniform OHS laws.  Amongst 
many matters the WRMC rejected a formal definition of due diligence in favour of the case law 
definition.  It also determined that the concept of reasonably practicable is preferred as the 
descriptor when assessing the need-for-precautionary-action.  Ultimately case (common) law 
in Australia is determined by the High Court of Australia as the highest court in the land. 
 
A difficulty here is that it seems that the High Court of Australia has not made a decision that 
formally defines due diligence in a safety context.  There are references to negligence such as 
the quote by Gibbs CJ above.  However, the authors have briefed many lawyers over the years 
and none have resisted the proposition that for safety related matters, due diligence refers to the 
standard of care necessary to prevent the likelihood of being held liable for negligence. 
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3.4 The Adversarial Common Law Process 
 
There are several points about the adversarial system that need to be remembered. It is first and 
foremost a court of law. As the Institution of Engineers, Australia notes in the brochure Are 
You at Risk (1990): 
 

Adversarial courts are not about dispensing justice, they are about winning actions.  
 
In this context, the advocates are not concerned with presenting the court with all the 
information that might be relevant to the case.  Quite the reverse, each seeks to exclude 
information considered to be unhelpful to their side's position.  The idea is that the truth lies 
somewhere between the competing positions of the advocates.  
 
Further, courts do not deal in facts, they deal in opinions.  Again from Are You at Risk: 
 

What is a fact? Is it what actually happened between Sensible and Smart? Most 
emphatically not.  At best, it is only what the trial court - the trial judge or jury - thinks 
happened. What the trial court thinks happened may, however, be hopelessly incorrect. 
But that does not matter - legally speaking.   

 
That is, in court, the laws of man take precedence over the laws of nature.  In the adversarial 
system innocence must be assumed or there is no case to try.  If the defendant pleads guilty, for 
example, the case stops immediately other than for the determination of the penalty.  In the 
inquisitorial system, guilt must be assumed and the inquisitor tests for innocence.  This is 
necessary as if the inquisitor presumed everyone to be innocent, into whom would s/he inquire? 
The inquisitor cannot talk to everyone so only those deemed to be potentially guilty are 
considered.  
 
 
4.0 DUE DILIGENCE ARGUMENTS 
 
4.1 The Safety Case Regime 
 
Courts and senior decision makers require a demonstration that all practicable reasonable 
precautions are in place.  The underlying issue is that if something untoward occurs the courts 
immediately look to establish (with the advantage of 20:20 hindsight) what precaution/s that 
should have been in place weren’t.  Risk is not strictly relevant since, after the event, likelihood 
is not relevant.  It has happened.  As an Australian judge has been reported as noting to the 
engineers after a serious train incident; “What do you mean you did not think it could happen, 
there are 7 dead”.  That is, the notion of risk is really only used to test the value of the 
precaution it is claimed ought to have been in place.  How risky a situation is before the event 
is not germane except in so far as an aid to determining the reasonableness of possible 
precautions.  
 
This means risk control is primarily focussed at rare, high consequence events, like major 
collisions, groundings and allisions.  Arguments capable of legal scrutiny need to be developed.  
This is where R2A has always understood that Lord Cullen’s safety case regime (2001) is 
focussed. 
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A safety case regime provides a comprehensive framework within which the duty 
holder’s arrangements and procedures for the management of safety can be 
demonstrated and exercised in a consistent manner. In broad terms the safety case is a 
document – meant to be kept up to date – in which the operator sets out its approach to 
safety and the safety management system which it undertakes to apply.  It is, on the one 
hand, a tool for internal use in the management of safety and, on the other hand, a point 
of reference in the scrutiny by an external body of the adequacy of that management 
system – a scrutiny which is considered to be necessary for maintaining confidence on 
the part of the public. 
 

That is, R2A perceives that a safety case regime appears as a robust due diligence argument. 
 
4.2 Engineers Australia Safety Case Guidelines 
 
There are multiple possible tools/techniques that could be used to create due diligence 
arguments.  The key is to select those approaches that provide transparent and robust arguments 
for the particular issue at hand.  The R2A appreciation of such arguments is documented in the 
R2A Text (Robinson & Francis 2008) and also in the Institution of Engineers, Australia Safety 
Case Guideline available online through Engineers Australia (http://www.eabooks.com.au).  
The summary table is shown below. 
 

Decision Process >> 
 

Decision Paradigm 
Expert reviews Facilitated workshops Selective interviews 

1. The rule of law Yes 
(Legal opinions) 

Yes 
(Arbitration & 

adversarial courts) 

Yes 
(Royal commissions 
& coronial enquiries) 

2. Insurance approaches 
(engineering or financial) 

Yes 
(Risk surveys, 

actuarial studies) 

Yes 
(Risk profiling 

sessions) 

Yes 
(Especially moral 

risk) 

3. 
Asset based, hazard 
based, 'bottom-up' 

approaches 

Yes 
(QRA, availability & 

reliability audits) 

Yes 
(HazOps, FMECAs 

etc) 
Difficult 

4. Threat based 'top-
down' approaches 

Difficult  
in isolation 

Yes 
(SWOT & 

vulnerability) 

Yes 
(Interviews) 

5. ‘Recognised good 
practice’ approaches 

Difficult  
in isolation 

Yes 
(Best available 

knowledge) 

Yes 
(Fact finding tours) 

6. Simulation / 
evolutionary design 

Yes 
(Computer 

simulations) 

Yes 
(Crisis simulations) Difficult 

7. Risk culture concepts Yes 
(Quality audits) Difficult 

Yes 
(Generative 
interviews) 

 
Engineers Australia Safety Case Guideline 

 
As can be seen from the legal implications outlined above it is imperative that any argument 
that an expert witness could formulate after an event needs to be considered prior to the event 
and documented in a transparent and robust manner.  As an observation hazard and risk implies 
fault and liability whereas generative approaches encourage action and responsibility. 
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The actions of the WRMC and the expected future inclusion in the uniform OHS laws has 
major implications in terms of (safety) due diligence and reinforces the role of the High Court 
and the common (case) law in the determination of precautionary effort in the control of 
hazards in Australian jurisdictions.   
 
4.3 Application to Marine Pilotage 
 
R2A have completed a number of pilotage due diligence reviews in Australia and New 
Zealand.  The following process outlines typical tasks undertaken as part of such reviews. 
 
4.3.1 Legal Briefing 
 This is to confirm with the legal counsel representing the pilots and pilotage 

organisation that what is being proposed to create the due diligence argument seems 
reasonable. 

 
4.3.2 Documentation Review 
 Prior work is examined, including existing port parameter documentation and pilot 

check & training and licensing arrangements.   
 
4.3.3 Port Inspection and Observation of Pilotage Services 
 A typical pilotage is observed.  This enables an independent view as to the way 

pilotages are conducted vis-à-vis other pilotage services. 
 
4.3.4 Generative Interviews 
 It is essential that a representative group of pilots be collaboratively involved in the 

determination of what constitutes good practice pilotage in the port.  This is usually 
done on a geographic time sequence basis, testing for representative ship movements 
what is required at each stage of the pilotage.  Note that different pilotage sequences 
may be appropriate for different sized vessels and environmental conditions.  The base 
case is the minimum standard expected of a newly checked and unrestricted pilot.  
These good practices would be taught to any new pilot to the port. 

 
4.3.5 Stakeholder Workshop to establish recognised good practice  
 The results of 4.3.4 are then tested in a larger workshop.  This may include 

harbourmasters, regulators, corporate counsel and any other stakeholders.  Participants 
in such a process need to be aware that, having identified and agreed to such recognised 
good practice for pilotages at a specific port location, the failure to adhere to such a 
code means that the individual pilot will be on their own in the event of an incident. 

 
4.3.6 Time Sequence and Threat-barrier modelling 

As required, threat barrier modelling or similar can be completed for particular issues of 
concern.  The following page shows a threat barrier diagram developed for South Port, 
New Zealand in 2003, as reported (with permission) at the AMPA conference in Perth 
in 2005 (Robinson).  It is a very powerful way to demonstrate the efficacy of existing 
and proposed precautions. 
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Threat / Barrier Diagram for Loss of Control in Reach 3, South Port, New Zealand 

 
Each of the threat scenarios can be modelled as a fault tree.  The vulnerabilities and 
escalation scenarios can be modelled as an event tree. 

 
4.3.6 Legal Review 

This is to confirm that what was presented in the initial legal briefing has been done and 
that what has resulted would enable the lawyers, in the event of an incident, to have an 
arguable case to present to the courts. 

 
 
5.0 CONCLUSION 
 
The process described enables an arguable case to be developed to demonstrate due diligence 
on behalf of pilots and pilotage organisations.   
 
It cannot guarantee that all liability for a serious pilotage event will be eliminated (this is 
always finally up to the courts).  But it will provide the best protection against negligence for a 
pilot and his or her organisation.  It will ensure a team approach and support.  And it means that 
individual pilots will not be left on their own in event of a pilotage incident. 
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6.0   Glossary:  The following is a reduced glossary adapted from Risk & Reliability: An Introductory 
Text (7th edition revised 2008). 

 
ALARP As Low As Reasonably Practicable.  That principle which states that risks, lower than 

the limit of tolerability, are tolerable only if risk reduction is impracticable or if its cost 
is grossly disproportionate (depending on the level of risk) to the improvement gained. 
ANCOLD (2003). 

Common (Case) Law The unwritten law derived from the traditional law of England as developed by judicial 
precedence, interpretation, expansion and modification (Butterworths Concise 
Australian Legal Dictionary 1988) 

Criticality The measure of the absolute consequences of a credible event, ignoring likelihood.  

Critical Success Factor Those parameters which are essential to the success of, for example, a business, and 
organisation, a project or a mission. 

Due Diligence A pre-event argument that all statutory and common law requirements have been met.  
The standard of care necessary to minimise the likelihood of being held liable for 
negligence. 

Good Practice Optimum options established by other ‘expert’ owners and operators to deal with 
known safety risks. (Adapted from UK HSE ‘Assessing compliance with the law in 
individual cases and the use of good practice’, May 2003).  

Individual Risk The frequency at which an individual may be expected to sustain a given level of harm 
from the realisation of specified (IChemE 1985). 

Liability A person’s present or prospective legal responsibility, duty, or obligation (Butterworths 
1998). 

Likelihood A term to describe the probability or frequency of an occurrence. 

Negligence ‘Where it is possible to guard against a foreseeable risk, which, though perhaps not 
great, nevertheless cannot be called remote or fanciful, by adopting a means, which 
involves little difficulty or expense, the failure to adopt such a means will in general be 
negligent.’ (Gibbs CJ. Turner v.The State of South Australia, 1982). 

Paradigm A universally recognised knowledge system that for a time provides model problems 
and solutions to a community of practitioners (Kuhn T S 1970). 

Precautions Measures taken beforehand to ward off possible adverse events.  

Residual Risk The risk remaining after implementation of risk treatment. (AS/NZS 4360:2004). 

Risk Future uncertainty.  A part of the paradox of the human condition. 

Risk (Pure) The potential realisation of the unwanted consequences of an event from which there is 
no prospect of gain. Commonly referred to as “downside” risk. 

Risk (Speculative) Generally, risk deliberately undertaken for a perceived benefit.  Commonly referred to 
as “upside” risk. 

Societal Risk The relationship between frequency and the number of people suffering from a 
specified level of harm in a given population from the realisation of specified (IChemE 
1985). 

Statute Law Law created by legislation, that is, made by Parliament (Butterworths 1998). 

Tolerable Risk Risk that is not regarded as negligible or something that can be ignored, but must be 
kept under review and reduced further still (HSE (1988). The Tolerability of Risk From 
Nuclear Power Stations.). 
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